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Brief Facts of the Case: -

A speciflc intelligence was received by the officers of Customs, Air
Intelligence Unit (hereinafter referred to as "AIU"), Sardar Vallabl'rbhai Patel
International Airport (SVPIA), Ahmedabad r.riil a passenger
namely Ms.Farhanabibi Abdulrahim Malek, resident of Rarn5i Mandr. lioad, Noor
Nagar, Bardoli, Surat Rural, Gujarat - 394601, holding Inciian Passl;ort bearing
No.K5590977 (herein after referred to as the 'passenger') arriving at SVPI Airport,
Ahmedabad from Sharjah by tJ e Air Arabia Flight No G9-489 on 14.10.2021
would be carrying Gold in her baggage and that the same would be attempted to
be smuggled into the countqr.

2. On the basis of aforesaid intelligence, the officers of Customs, AIU, SVPI,
Ahmedabad identified the said passenger from her passport and intercepted her
when she was about to exit through the green channel for personal search and
examination of her baggage under Panchnama proceedings dated 14 7O.2O2l in
the presence of two independent Panch witnesses. Ms. F'arhanabibi Abdulrahim
Malekwas carrying one checked-in Baggage and one hand [3rtggage.

3. The AIU offrcer asked the passenger, if she had eurything to declare for
payment of Customs duties, to which the passenger repliecl in negali\/e. The AIU
officers informed the passenger that they would be conducturg her per sonal search
and detailed examination of her baggage. The lady officer of AIU thcn asked the
passenger to pass through the Door Frame Metal Detcr;tor (DFI\,{1)) Machine
installed near the green channel in the Arrival Hall of Terminal 2 builciing, SVPIA,
Ahmedabad after removing all metallic objects from/on her body /clothes. The
passenger removed all the metallic objects such as mobile, belt etc. and kept it in
a plastic tray and passed through the DFMD. No beep sound was heard indicating
there was nothing objectionable/dutiable on her body/clothes. However, on
sustained interrogation, she confessed that she was carrying gold paste sanitary
napkin concealed in underwear she was wearing which she agreed to r-emove. She
was then taken to the small room in the AIU office by laCy AIU of|cer located
opposite belt No.5, where she removed gold paste wrappecl u-r 01 (oner plastic strip
pouch concealed in sanitary napkin in the pink colorrr-ed flora.l underwear.
Further, on frisking the jeans pant of passenger by lady offr<:er of AIU, Customs, it
appeared suspicious and on further interrogation she later r.greed to c,rrrying gold
pastewrappedin O2 (two) plastic strip pouches concealed u1 ure belt g.,t rtion of her
Blue Jeans. She was asked by the lady AIU Officer to chanllc the BirLr Jeans and
pink coloured floral underwear she was wearing and put the same in a plastic tray
along with aforesaid one plastic pouch containing gold paste for scanning in the X-
ray Baggage Inspection System/Bag Scanning Machine located near the green
channel counter at terminal 2 of SVPIA, Ahmedabad. On scanning of the tray dark
image appeared on the computer of X-ray Baggage Inspection System (XBIS), to
which the lady officer explained that such dark image suggests that there might be
some heavy metal like gold. Stiches on the inner part of belL portion oi jeans were
cut open to remove the plastic strips containing gold paste which were also placed
in the plastic tray and scanned in the X-ray bag scanning machinc, which also
appeared dark black suggesting heavy metal like substance. Onc Checked-in
baggage and one hand baggage of Ms. Farhanabibi Alr,lrrlrahim '",lalek were
scanned in the X-ray Baggage Inspection System however rlr i.rtlectior ,ble images
were noticed.

4. Thereafter, the Customs officers called the Government Approved Valuer,
Shri Kartikeya Soni, for testing the purity, weight and valuc of the gold recovered
from the passenger. The Government Approved Valuer informed the Customs
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officers t}:al testinfr o[ the recovered brown coloured material in semi solid form
ca-n be onrv be done at his workshop as the gold has to be extracted from the said
semi solit iorm itr.:m by melting it. Accordingly, the AIU officers and Valuer along
with the I anchas and the passenger went to the premise of Government approved
valuer for the purposc of melting and extracting gold from the recovered semi solid
item. Thereafter, the ()overnment Approved Valuer after completing the process of
melting, informed that gold in the shape of a bar of 846.310 grams having purity
999.O was derived from the 917.100 grams of semi solid substance consisting of
gold and chemica-l mrx. The weight, purity and value of the recovered gold is as
mentioned below:

Details of
Items

PCS

Gold Bar

Tcltal

5. On the basis of above-mentioned process and extraction of gold bar from
the semi ,olid substance recovered from Ms. Farhanabibi Abdulrahim Malek, the
Governmcnt Approrcd Va-luer submitted va-luation Report dated l4.lO.2O2I
wherein it rs certifir:d that the semi solid substance consisted of 24Kt gold of
846.310 of purity 999.0 having Tariff Value of Rs. 35,87 ,67U - (Rupees Thirty Five
Lakh Eighty Seven Thousand Six Hundred Seventy Seven only) and Market value
of Rs. 41,90,9271- (Rupees Forty One Lakh Ninety Thousand Nine Hundred
Twenty Seven only), which had been calculated as per tJre Notification No.

79/2021-Customs (N.T.) dated 30.O9.2021 (gold) and Notifrcation No. 80/2021-
Customs (N T.) dated 07.IO.2021 (exchange rate).

6. Thc method oI testing and valuation used by the Government Approved
Valuer was done in a perfect manner in the presence of independent panchas and
the passe'r,rer was s,rtisfied and agreed to the testing and Valuation Report and in
token of 1 r,r same. t e independent Panchas and the passenger all had put their
dated signature on t he said valuation report of having seen, read and in the
agreement of same.

7. The following travelling documents and identity documents of the passenger
were recovered and withdrawn for further investigation: -

il Copy of Passport No. K559O977 issued at Surat on 11.09.2OL2 valid up to
to.o9.2022.

ii) Boarding Pass, from Sharjah to Ahmedabad of Air Arabia Flight No. G9-489
dated 74.10.2021, Seat No. 25A.

iii) Copy of Aadhar Card having no. 575102921708.

8. Ttr s, the golc ber.r of 846.310 grams having purity 999.O extracted from the
semi solr substance of 917.100 gr€uns, having Tariff Value of Rs. 35,87,677/-
(Rupees 'l'hirty Five Lakh Eighty Seven Thousand Six Hundred Seventy Seven
only) and Market value of Rs. 41,90,9271- (Rupees Forty One Lakh Ninety
Thousand Nine Hundred Twenty Seven only) which were concealed in sanitary
napkin in the pink coloured floral underwear and belt portion of blue colour Jeans
worn by the passenger without declaration and recovered from the passenger
appeared to be smuggled into India with willful intention to evade payment of
Customs duty is a clear violation of the provisions of Customs Act, 1962.
Therefore, the AIU officers on a reasonable belief that the said Gold which was

Sr.
No

Gross
Weight
in Gram

Net
Weight
in Gram

Purity Market
Value (Rs)

Tariff
Value (Rs)

1 846.310 846.310 999.O
24 Kt

4r,90,927 35,87,677

35,87,677846.310 846.310 41,,9O,927
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attempted to be smuggled by Ms. Farhanabibi Abdutrahim Malek rs [able for
conflscation as per the provisions of Customs Act, L962 seized the same under
Section 11O of the Customs Act, L962 vtde Seizure Order under Panchnama
proceedings botJ dated L4.L0.2O21 along with the materials used to conceal the
gold i.e. Blue jeans and pink coloured floral underwear used to conceal gold paste
in strip pouch.

9. The statement of the passenger was recorded on 14.10.2021 under Section
108 of the Customs Act, L962, wherein she, inter alia, stated that she arrived from
Sharjah to Ahmedabad by Air Arabia Flight No. G9-489 dared 14.70.2021, having
Passport No. K559O977, at SVPIA, Ahmedabad. The sai.l Gold l;r.r (1 Piece)

weighing 846.310 Grams which was derived from gold pastl: Ii.rund to L,: concealed
in sanitary napkin in the pink-coloured floral underwear and belt por'1ron of blue-
coloured Jeans worn by her, attempted to be smuggled by trt,r was serrl by persons
named Mrs. Sabiha and Mr. Aarif at Sharjah and instrucled her thart the same
was to be handed over to only the person who comes to meet outsidc the airport.
She further stated that she had intentionally not declared the said golc'l before the
Customs Authorities on her arrival at SVPIA, Ahmedabad zrnd wanted to clear it
illicifly and evade payment of Customs duty. She was fully aware that clearing
gold in any form without declaring before Customs, with intent to evade payment
of customs duty, was an offence under the provisions of Customs Act, 1962 and
regulations framed there under. She agreed that she had evaded Customs duty on
Gold Bar (1 piece) weighing 846.310 grams of purity 999.0124Kt., having Tariff
Value of Rs. 35,87,67U - (Rupees Thirty Five Lakh Eighty Seven Thousand Six
Hundred and Seventy Seven only) and Market value of Rs 41,90,9)'/- (Rupees
Forty One Lakh Ninety Thousand Nine Hundred and Twentv Scven onh ).

1(). LIGAL PROVISIONS RELEVANT TO THE CASE

a. As per para 2.26 of Foreign Trade Policy 2O15-2O Bona-fide
household goods and personal effects may be importeci as part of
passenger baggage as per limits, terms and conditions thereof in
Baggage Rules notified by Ministry of Finance.

b. As per Section 3(21 of the Foreign Trade (Development and
Regulation) Act, L992 the Central Government may by Order make
provision for prohibiting, restricting or otherwise regulating, in all
cases or in specified classes of cases and subject to such exceptions,
if any, as may be made by or under the Order, the import or export of
goods or services or technologr.

c. As per Section 3(3) of the Foreign Tradc (Developrnent and
Regulation) Act, L992 allgoods to which any Order under sub-section
(2) applies shal1 be deemed to be goods the impcrl or expolt of which
has been prohibited under section 11 of the Customs Ar:1 . 1962 (52
of L962) and all the provisions of that Ac t shzrll l.ave effect
accordingly.

d. As per Section 11(1) of the Foreign Trade (Development and
Regulation) Act, L992 no export or import shall be made by any
person except in accordance with the provisions of this Act, the rules
and orders made thereunder and the foreign trade policy for the time
being in force.

e. As per Section 11(3) of the Customs Act, 7962 any prohibition or
restriction or obligation relating to import or export of any goods or
class of goods or clearance thereof provided in erny other law for the
time being in force, or any rule or regulation made or any order or
notification issued thereunder, sha-ll be executed Ltnder the
provisions of that Act only if such prohibitron or ri'srriction or
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olrligation is notified under the provisions of this Act, subject to such
exceptions, modifications or adaptations as the Central Government
deems fit.

f. As per Section 2122l,, of Customs Act, L962 definition of 'goods'
includes-
(a) vessels, aircrafts and vehicles;
(l:) stores;
(, ) baggage.
(<r) currencl and negotiable instruments; and
(<') any other kind of movable property;

g. As per Sc<;1ion 2(33) of Customs Act 1962, prohibited goods means
a:r.,'goods thr: import or export of which is subject to anyprohibition
u tder this ,\r:t or any other law for the time being in force.

h. A,; per Se<:tion 2(39) of the Customs Act 1962 'smuggling' in relation
to any goods, means any act or omission, which will render such
goods liable to confiscation under Section 111 or Section 113 of the
Customs Act L962.

i. As per Section 77 of the Customs Act 1962 the owner of baggage
shall, for the purpose of clearing it, make a declaration of its contents
to the propcr officer.

j. As per Section 11O of Customs Act, 1962 if the proper officer has
r( ason to believe that any goods are liable to confiscation under this
AcL, he mav seize such goods.

k. Any goods which are imported or attempted to be imported or
lr'-ought n'i'lrrn the Indian customs waters for the purpose of being
i;'r'rorted, contraly to any prohibition imposed by or under this Act
o. any olht.r law for the time being in force shall be liable to
corrfiscatiorr under section 11 1 (d) of the Customs Act 1962.

l. Any dutiable or prohibited goods found concealed in any manner
inany package either before or after the unloading thereof are liable
to confiscation under Section 111 (i) of the Customs Act 1962.

m. Any dutiable or prohibited goods removed or attempted to be
rt:moved from a customs area or a warehouse without the
permission of the proper officer or contrar5r to the terms of such
permission are liable to confiscation under Section 111 fi) of the
Customs Act 1962.

n. As per Section Ll2 of the Customs Act 1962 any person, (a) who, in
r I rtion t() .rny goods, does or omits to do any act which act or
r. r,ssion v.,r,rid render such goods liable to confiscation under
S::<:tion I i or abets the doing or omission of such an act, or (b)

u ho acquires possession of or is in any way concerned in carrying,
rcmoving, depositing, harboring, keeping, concealing, selling or
purchasing or in any manner dealing with any goods which he
kirLrw or has reason to believe are liable to confiscation under
Section 111, shall be liable to penalty.

o. As per Section 119 of Customs Act 1962 any goods used for
concealing smuggled goods shall also be liable for confiscation.

p. As per Section L23 of Customs Act L962 (1) where any goods to
which this section applies are seized under this Act in the
rcasonable belief that they are smuggled goods, the burden of
pr'oving that they are not smuggled goods shall be-
(r ) in a cas{) where such seizure is made from the possession of any
pr)1 SO11 -

(i) on the pcrson from whose possession the goods were seized; and
(ir ;f any person, other than the person from whose possession the
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goods were seized, claims to be the owner thereof, also on such
other person;
(b) in any other case, on the person, if any, who claims to be the
owner of the goods so seized.
(2) This section shall apply to gold, and manufacturt:s thereof,
watches, and any other class of goods *]rich tl^rr Central
Government may bynotification in the Official (r,rzi:tLe s1;e rfy.

q. As per Customs Baggage Declaration Reguiations, 2013 all
passengers who come to India and having anything to deciare or are
carrying dutiable or prohibited goods shall declare their
accompanied baggage in the prescribed form.

CONTRAVENTION AND VIOLATION OF LAWS

It therefore appears that:

(al Ms. Farhanabibi Abdulrahim Malek had actively involved herself in the
instant case of smuggling of gold into India. Ms. Farhanabibi Abdulrahim
Malek had improperly imported gold 846.3lOCrams (extrrrt'ted as bar
form) mixed with chemicals in a semi solid/ past( lrrrn subsl,,rrce having
Tariff Value of Rs. 35,87,677/- (Rupees Thirty Fne Lakh li.ghty Seven
Thousand Six Hundred Seventy Seven only) and Market rzarlue of Rs.
4L,9O,9271- (Rupees Forty One Lakh Ninety Thousand Nrne Hundred
Twenty Seven only) in her person by concealing the same in Blue Jeans
and pink coloured floral underwear she was wearing without declaring it
to the Customs. She opted for Green Channel to exit the Airport with
a deliberate intention to evade the payment of customs duty and
fraudulently circumventing the restrictions and prohibitions imposed
under the Customs Act,L962 and other allied Acts, Rules and
Regulations. The improperly imported gold was given to her by
another persons named Mrs. Sabiha and Mr. Arifbhai to deliver it to
another person on reaching India. Therefore, the improperlv imported
gold by the passenger in her person by way o1 c:oncea-1rr:t:-rt without
declaring it to the Customs on arrival in India t:annot bc Lreated as
bonafide household goods or personal eff<:c;t s. Ms. I':rrhanabibi
Abdulrahim Maiek has thus contravened the F'oreign l'rade Policy
2Ol5-2O and Section 11(1) of the Foreign Trade (Develorment and
Regulation) Act, 1992 read with Section 3(2) anrl 3(3) ol tire Foreign
Trade (Development and Regulation) Act, 7992.

(b! By not declaring the contents of her baggage which included dutiable
and prohibited goods to the proper officer of the Customs has
contravened Section 77 of the Customs Act, L962 read with
Regulation 3 of Customs Baggage Declaration Regulations, 2OL3.

(cl The improperly imported gold by the passenger lound hiriing under
her Blue Jeans and pink coloured floral underwear in paste form
without declaring it to the Customs is thus liable for confiscation
under Section 11l(d),(i) andfi) read with Sectior, 2 (22), (.i3), (39) of
the Customs Act, 1962 and further read in conj.rnction ,.vrth Section
11(3) of Customs Act, 1962.

(d) Ms. Farhanabibi Abdulrahim Malek, by her above described acts of
omission and commission on her part has rendered herself liable to
penalty under Section 112 of Customs Act, 1962.
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(el Clrds uscd lor concea].ing the smuggled goods by the passenger Ms.
Farhanabibi Abdulrahim Malek are also liable for confiscation under
Sr:ction 119 of Customs Act, 1962.

(0 As per Se<;tron 723 of Customs Act 1962, the burden of proving that
thc One Gold Bar, weighing 846.310 grams having purity 999.0 (24KTl
recovered/derived from semi solid gold paste comprising of Gold and
chemical mix totally weighing 9L7.LOO, having Tariff Value of Rs.

35,87,677/- (Rupees Thirty Five Lakh Eighty Seven Thousand Six
Hundred and Seventy Seven only) and Market value of Rs. 4L,9O,927/-
(Forty One Lakh Ninety Thousand Nine Hundred and TWenty Seven only)
hiding in hr:r Blue Jeans and pink coloured floral underwear without
dcclaring it to the Customs, are not smuggled goods, is upon the
passenger and Noticee, Ms. Farhanabibi Abdulrahim Malek.

L2. Tirr:refore, \ls Farhanabibi Abdulrahim Malek, is called upon to show
Cause, as -() why:

i) The Golrl Bar, weighing 846.310 grams having Tariff Value of Rs.
35,87,677 l- (Rupees Thirty Five Lakh Eighty Seven Thousand Six
Hundred and Seventy Seven only) and Market value of Rs. 4I,9O,927 l-
(Forty One Lakh Ninety Thousand Nine Hundred and T\renty Seven
only) placed under seizure under Panchnama proceedings vide seizure
memo/order both dated L4.1O.2O21 should not be confiscated under
Section 111(d), (i) and fi) of the Customs Act, L962;

ii) The packing materials i.e. Blue Jeans and pink coloured floral
underwear used in concealing the said gold and seized vide Seizure
order under Panchnama proceedings both dated 14.7O.2021 should
not be r:orrfiscated under Section 119 of the Customs Act, 7962;

ii:) Penaltl'should not be imposed under the provisions of Section ll2 of
the Customs Act, 1962.

Defense reply and record of personal hearing: -

L4. The noticee was given an opportunity to appeared in person to represent
her case on 14. L I .2022; 22.L L .2022 &, 29 .LL .2022, but she failed to appeared and
represent her case. In the instant case, the noticee has been granted suflicient
opportuni',r of being Lreard in person for three times but she tailed to appeared.

Discussion and Findings:

15. I have carefully gone through the facts of this case and find tlat the noticee
has not s:ubmitted vritten reply to notice and also not appeared in personal
hearing. I therefor<: croceed to decide the instant case on the basis of evidences
and doculnents avzr-ilable on record.

16. In the instant case, I find that the main issues that are to be decided is gold
in the shape of a bar of 846.310 grams having purity 999.0 derived from the
9L7.LOO grams of semi solid gold paste brought by concealing in sanitary napkin
hidden within pink colored floral underwear and belt portion of blue jeans worn by
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passenger, having Tariff Value of Rs. 35,87,677 /- (Rupees -f nrrtv Fivc .al<h Eighty
Seven Thousand Six Hundred and Seventy Seven only) and Market r zrlue of Rs.

41,9O,92U- (Rupees Forty One Lakh Ninety Thousand Nine Hundred and Twenty
Seven only) recovered from Ms. Farhanabibi Abdulrahim Malek, which were seized
vide Seizure Order/Memo under Panchnama proceedings both dated |4.LO.2O2L
on the reasonable belief that the said goods were smuggled into India, are liable
for confiscation under Section 111 of the Customs Act, 1962 (hereinaiter referred
to as 'the Act) or not and whether the passenger is liabie for penaitl,' under the
provisions of Section lL2 of the Customs Act, L962.

L7. I frnd that the panchnama clearly draws out the fact that, on the basis of
specific intelligence, the passengers were intercepted when they were about to exit
by opting Green Channel, for conduct of personal searclL o1-Lhe parjs.'ngers and
their baggage. While passenger passed through Door Frrimc Mi't.Ll Detector
(DFMD), no beep sound was heard. On scanning the check':rl-rn bagg rge nothing
objectionable was noticed. On frisking of passenger, somethrng unusual. noticed in
belt portion of jeans weared by the passenger. On interrogation, the passenger
confessed that, gold paste concealed in sanitary napkin hidden within pink
colored floral underwear and belt portion of her blue jeans worn by her. It is on
record that the passenger had admitted that she was carrying gold paste with an
intent to smuggle into India without declaring before Customs Officers. It is also
on record that the government approved valuer had tested and certilied that gold
in the shape of a bar of 846.310 grams having purity 999.0 derived from the
917.100 grams of semi solid gold paste, having Tariff Value of Rs.35,87 ,677 /- and
Market value of Rs. 41,90,927/- ul:d seized vide Seizure Memo/Order under
Panchnama proceedings botJ: dated 14.1O.2021, in the prcsence of thc passenger
and Panchas.

18. I also find that the passenger had neither questior-recl the manner of the
panchnama proceedings at the material time nor controverlcd the facts, detailed in
the panchnama during the course of recording her statenrent. Evcrl, procedure
conducted during the panchn€una by the Officers was well documented and made
in the presence of the panchas as well as the passenger. In fact, in her statements,
she has clearly admitted that she had intentionally kept undeclared gold paste
weighing 9I7.LOO grams, concealed in her sanitary napkin hidden within pink
colored floral underwear and belt portion of her blue jeans and not declared the
same on her arrival before the Customs with an intent to clear them illicifly and
evade pa5rment of customs duty and thereby, violated provisions of Customs Act,
the Baggage Rules, the Foreign Trade (Development & ReguLations) Act, 1992, the
Foreign Trade (Development & Regulations) Rules, 1993 and the Fo:'eign Trade
Policy 2O|5-2O2O.

19. Further, the passenger has accepted that she had not decleircd the gold
concealed in her sanitary napkin hidden within pink colorcc. l-lora-l urr(icrwear ard
belt portion of her blue jeans on her arrival to the Custonrs authoritri: It is clear
case of non-declaration with an intent to smuggle the gokl r\ccordirr;;1y, there is
suf{icient evidence to say that the passenger had kept the gold which was in her
possession and failed to declare the same before the Customs Authorities on her
arrival at SVP International Airport, Ahmedabad. The case of smuggling of gold
recovered from her possession and which was kept undeclared with intent of
smuggling the same and in order to evade payment of Customs duty is
conclusively proved. Thus, it is proved that passenger violated Section 77, Section
79 of the Customs Act for import/smuggling of gold which was not for bonafide
use and thereby violated Rule 11 of the Foreign Trade Regulation Rules 1993, and
para 2.26 of the Foreign Trade Policy 2Ol5-2O. Further as per Section 123 of the
Customs Act, L962, gold is a notified item and when goods riorified thereunder are
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seized under the Customs Act, 1962, on the reasonable belief that they are
smuggled goods, the burden to prove that tlrey are not smuggled, shall be on the
person from whose possession the goods have been seized.

20. From the facts discussed above, it is evident that Ms. Farhanabibi
Abdulrahim Malek had carried gold 846.310 grams having purity 999.0 derived
from the 917.1OO grams of semi solid paste, while arriving from Sharjah to
Ahmedabar.cl, with an intention to smuggle and remove the same without pa5rment

of Custorns duty, thereby rendering the gold totally weighing 846.310 grams, liable
for confisc:ation, uncicr the provisions of Sections 111(d), 11l(il and 11lfi) of the
Customs r<;t, 1962. By secreting the gold conceaied in her sanitary napkin hidden
within na t' blue colored floral underwear and belt portion of her blue jeans and
not declaring the sanle before the Customs, it is established that the passenger
had a clt:eu intention to smuggle the gold clandestinely with the deliberate
intention to evade payment of customs duty. The commission of above act made
the impugned goods fall within tJle ambit of 'smuggling'as defined under Section
2(391of the Customs Act, L962.

2L. It is seen that the noticee had not filed the baggage declaration form and had
not declared the gold which was in his possession, as envisaged under Section 77
of the Customs Act, 7962 read with the Baggage Rules and Regulation 3 of
Customs Baggage Declaration Regulations, 2Ol3. It is also observed that the
imports were a-lso for non-bonalide purposes, as the suune was carried by the
noticee fol other person for monitory benefit. Therefore, the improperly imported
gold conc, aled in he:' sanitary napkin hidden within pink colored floral underwear
and belt I,ortion of her blue jeans by the noticee without declaring to the Customs
on arrival rn lndia cannot be treated as bonafide household goods or personal
effects. The noticee has thus contravened the Foreign Trade Policy 2OL5-20 and
Section 11(1) of the Foreign Trade (Development and Regulation) Act, 1992 read
with Section 3(2) and 3(3) of the Foreign Trade (Development and Regulation) Act,
1992.

It, is therefore, proved that by the above acts of contravention, the noticee
has rendered gold weighing 846.310 grams having purity 999.O was derived from
the 917. 100 grams of semi solid paste, having Tariff Value of Rs.35,63,641I - and
Market value of Rs. 41,62,849f -, seized vide Seizure Memo/Order under the
Panchnan,a proceedings both dated 14.1O.2021 liable to confiscation, under the
provisionr, olSecti<;ns 111(d), 111(i) and 111U) of the Customs Act, 1962. Byusing
the modr;s of conr:t':riing in sanitary napkin hidden within pink colored floral
underweal and belt portion of blue jeans worn by her, it is observed that the
passenger was fully aware that the import of said goods is offending in nature. It
is therefore very clear that she has knowingly carried the gold and failed to declare
the same on her arnva,l at the Customs Airport. It is seen that she has involved
herself in carrying, keeping, concealing arrd dealing with the impugned goods in a
manner '*'hich she knew or had reasons to believe that the same were liable to
confiscation under the Customs Act, 1962. It, is therefore, proved beyond doubt
that the noticee has committed an offence of the nature described in Section 112

of Customs Act, 7962 rnal<tng him liable for penalty under Section 112 of the
Customs Act, 1962.
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22. I find that the noticee confessed of carrying 9L7.100 grams of semi solid
Gold Pastr: by concealing in her sanitary napkin hidden within pink colored floral
underwear and belt portion of her blue jeans and attempted to remove the said
gold from tlre Customs Airport without declaring it to the Customs Authorities and
thereby violating the provisions of para 2.26 of the Foreign Trade Policy 2Ol5-2O
and Section 11(1) ol'the Foreign Trade (Development and Regulation) Act, 1992
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read with Section 3(2) and 3(3) of the Foreign Trade (Development and Regulation)
Act, L992 further read in conjunction with Section 11(3) of Customs Act ,1962 and
tlre relevant provisions of Baggage Rules, 2016 and Customs Baggage Declaration
Regulations, 2013. As per Section 2(33) "prohibited goods" means any goods the
import or export of which is subject to any prohibition under this Act or €rny other
law for the time being in force but does not include any such goods in respect of
which the conditions subject to which the goods are perrnittcd to br' ,mported or
exported have been complied with. The improperly importi:d golcl by t ), passenger
without following the due process of law and wrthout adherrrrg Lo Ll r conditions
and procedures of import have thus acquired the nature of being prohrbited goods
in view of Section 2(331 of the Customs Act, 1962.

23. It is quite clear from the above discussions that the gold was concealed and
not declared to the Customs with the sole intention to evade payment of Customs
duty. The record before me shows that the passenger did not choose to declare the
prohibited/dutiable goods and opted for green channel of customs clearance aJter
arriving from foreign destination with the willful intention to smuggle the
impugned goods. gold in the shape of a bar of 846.310 grams having purity 999.O
derived from the 917.100 grams of semi solid paste, having Tariff Value of
Rs.35,87,677 /- and Market value of Rs.41,9O,927 l-, wero lria<'ed ur,der seizure
vide panchnama drawn on 14.1O.2027. Despite havrng kncwleclge ti,i,t the goods
had to be declared and such import is an offence under llrc Cr-rstor r , Act, 1962
and Rules and Regulations made under it, the passenger hzrd attempteC to remove
the gold concealed in her sanitary napkin hidden within pink colored floral
underwear and belt portion of her blue jeans by deliberately not clcclaring the
same by her on arrival at airport witJl the willful intention to smuggle the
impugned gold into India. I therefore, find that the passenger has committed an
offence of the nature described in Section lL2(a) of Customs Act, 1962 mding
him liable for penalty under provisions of Section lL2 of the Customs Act, 1962.

24. I further find that the gold is not on the list of prohibited items but import
of the same is controlled. The view taken by the Honble Supreme Court in the
case of Om Prakash Bhatia however in very clear terms lay down the plinciple that
if importation and exportation of goods are subject 1cl certain prescribed
conditions, which are to be fulfilled belbre or after cleareurce of goods, non-
fulfillment of such conditions would make the goods fal, nithin rlic ambit of
'prohibited goods'. This makes the gold seized in the pr€'sent cas(' "prohibited
goods" as the passenger trylng to smuggle it, was not eligrblc passenger to bring it
in India or import gold into India in baggage. Two gold pastt' concealecl in sanitary
napkin hidden within pink colored floral underwear and belt portion oi blue jeans
worn by passenger were recovered from her possession and were kept undeclared
with an intention to smuggle the same and evade payment of customs duty. By
using this modus, it is proved that the goods are offending in nature and therefore
prohibited on its importation. Here, conditions are not fulfrlled by the passenger.

25. In view of the above discussions, I hold that the gold paste carried by
concealing in sanitary napkin hidden within pink colored flora-l underwear and
belt portion of blue jeans worn and undeclared by the noticr:e wrth an rntention to
clear the same illicifly from Customs Airport and evade payrnent of Customs duty,
are liable for absolute confiscation. Further, the noticee in her stalernent dated
14.1O.2021 stated that, the cloths in which gold paste concr:aied was lianded over
to her by persons named Mrs. Sabiha ar-rd Mr. Aarif at Sharjah to rleliver gold
paste to the person came to meet her outsrde Ahmcdabari errrport. ll .,wever, she
could not come forward to submit an) writterr subrnissrr-rn or iq-rpeared for
personal hearing fixed for 3 times. Further, the gold paste brought by her was
carried for some other person and that too by concealment in cloths worn by her.
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In the instant casc, I am therefore, not inclined to use my discretion to give an
option to rt:deern rk;t' gold on paJ[ncnt of redemption fine, as envisaged under
Section 1ilS of the Crrstoms Act, 1962.

26. Fu:tirer, bclor,: the Kerala High Court in the case of Abdul Razak

l2ol2(275r trLT 300 (Ker)1, the petitioner had contended that under the Foreign
Trade (Excmption from application of rules in certain cases) Order, 1993, gold was
not a prohibited item and can be released on payment of redemption fine. The
Honble High Court hcld as under:

"Further, as per the statement giuen by the appellant under Section 108 of
the Act, he is only a carrier i.e. professional smuggler snruggling goods on
beh.alf of others for consideration. We, therefore, do not find anA meit in the
ap;:ellant's case that he has the right to get the confi.scated gold released on
payment of redemption fine and dutg under Section 125 of the Act."

27. In the case ril Samynathan Murugesan [ 2OO9 (247) ELT 21 (Mad)], the High
Court upl r'1d the :rbsolute confiscation, ordered by the adjudicating authority, in
similar fir. t s and r:jrr r,irnstances. Further, in the said case of smuggling of gold, the
High Cou l of Maririrs in the case of Samyanathan Murugesan reported al 2OO9

(247) E,L1'21(Mad) iras ruled that as the goods were prohibited and there was
concealment, the Commissioner's order for absolute confiscation was upheld.

28. Further I find that in a recent case decided by the Honble High Court of
Madras reported at 20 16-TIOL-1664-HC-MAD-CUS in respect of Malabar Diamond
Gallery Pvt Ltd, the Court while holding gold jewellery as prohibited goods under
Section 2(33) of the Customs Act, 1962 had recorded that "restriction" also means
prohibition. In Para 89 of the order, it was recorded as under;

89. While considering a praAer for prouisional release, pending
adjudicatit,r, whel,\t;, all the aboue can uthollg be ignored bg the authorities,
enjoined , t'h a rhttql. to enforce the stahttory prouisions, ntles and notifi.cations, in
letter anct ;pirit ir: cr;nsonance uith the objects and intention of the Legblafure,
imposing trohibitiorl.s,l'rgs7rt.iions under the Customs Act, 1962 or under ang other
lana, for the time be:ing1 in force, we are of the uiew that all the authoities are bound
to follow the same, ushereuer, prohibition or restriction is imposed, and uhen the
raord, "restriction", a.lso means prohibition, as held by the Hon'ble Apex Court in Om

Prakash Lihatia's cctse (cited supra).

29. The Honble High Court of Madras in the matter of COMMISSIONER OF
CUSTOMS (AIR), CHENNAI-I Versus P. SINNASAMY 2076 (344) E.L.T. 1154
(Mad.) held-

Tibunal had arrogated pouters of adjudicating authoritg bg directing authoritg
to re:,tee^se gold l:u exercising option in fauour of respondent - Tibunal had
ouerl,)oked categorical finding of adjudicating authoitg that respondent had
deliberatelg attempted to smuggle 2548.3 grams of gold, bg concealing and
utithrntt declaro.tion of Customs for monetary consideration - Adjudicating
authrvitg had gitte.n reasons for confiscation of gold uhile allowing redemption
of ollrcr goods on paAment of fine - Discretion exercised bg authoitg to deng
relectse, is in uccordance uith laut - Interference bg Tribunal is against law and
unjus:tified -

Redemption fi"ne - Option - Confiscation of smuggted gold - Redemption cannot
be allowed, as a matter of right - Discretion conferred on adjudicating authority
to decide - Not open to Tibunal to issue any positiue directions to adjudicating
authority to exercise option in fauour of redemption.
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30. In2019 (37O) E.L.T. 1743 (G.O.I.), before the Government of India, Ministry
of Finance, [Department of Revenue - Revisionary Authoriryl; Ms. N'lrrllika Arya,
Additional Secretary in Abdul Kalam Ammangod Kunharnu vidr: Order No"

17l2o19-Cus., dated 7-lO-2019 in F. No. 375106lBl2Or7-RA stated that it is
observed that C.B.I. & C. had issued instruction vide Letter F. No. 495/5/92-Cus.
VI, dated 10-5-1993 wherein it has been instructed that "in re

spect of gold seized for non-declaration, no option to redeem the same on
redemption Iine under Section 125 of the Customs Act, 1962 should be glven
except in.very trivial cases where the adjudicating authority is satisfied that there
was no concealment of the gold in question".

31. Given to the facts of tJre present case before me and the judgcments and
rulings cited above, the gold bar weighing 846.310 grams having purity 999.0
derived from the 917.100 grams of semi solici past(: concoir-.e.i :n sar.i iLry napkin
hidden within pink colored floral undenvcar and lrclt porli.rr of blr.r.: leans worn
and carried by the passenger is therefore liab1e to be conliscated aosolutely. I
therefore hold in unequivocal terms that gold bar of 846.310 grams having purity
999.0 derived from 9L7.LOO grams of semi soiid paste recovered from the
passenger, placed under seizure would be liable to absolute confiscation under
Section 111(d), 111(i) & 111(j) of the Customs Act, 1962.

32. I further find that the passenger had involved herself and abetted the act of
smuggling of gold weighing 846.310 grams having purity 999.0 derived from
917.100 grams of semi solid paste by concealing in sanitary napkin hidden within
pink colored floral underwear and belt portion of blue jeans worn by the
passenger. She has agreed and admitted in her recorded statement that she
travelled with 917.100 gms. of gold paste concea-led in her sanitary nankin hidden
within pink colored flora-1 underwear ald bclt purLion ol l:cr blut jcans from
Sharjah to Ahmedabad. Despite her knoiniedge and beliel tlLat the goLtl carried by
her is an offence under the provisions oI the Customs Act, 1962 and the
Regulations made under it, the Passenger attempted to smuggle gold weighing
846.310 grams having purity 999 .O was derived from 9 1 7 . I 00 grams of semi solid
paste by concealing in sanitary napkin hidden within pink colored floral
underwear and belt portion of blue jeans worn by her. Thus, it is clcar that the
passenger has concerned herself with carrying, removing, keeping, concealing and
dealing with the smuggled gold which she knows very well and has reason to
believe that the same are liable for confiscation under Section 111 of the Customs
Act, L962. Therefore, I find that the passenger is liable for penal action under
Sections 172 of the Customs Act, 7962 and I hold accordingly.

1

o_R_D-E B
I order absolute confiscation of golcl weighing 846.1310 gra-lrs of 999.0
purity, derived from 917.1O0 grErms of semi solid paste, having'fariff Value
of Rs.35,87,6771- (Rupees Thirty Five Leii<h Eightl, Seven Ti-rousand Six
Hundred Seventy Seven only) and Market val.ue of Ils.4l,9O,9'2'/ l- (Rupees
Forty One Lakh Ninety Thousand Nine Hundred 1'wenty Scven only),
recovered from the passenger, seized vrde Seizure Memo/Order under the
Panchnama proceedings both dated L4.1O.2O21 under the provisions of
Sections 111(d), 111(i) and 111 fi) of the Customs Act 1962;

I order absolute confiscation of the packing/conceeiling materia-l i. e. blue
jeans and pink coloured floral underwear used to concea-l the rccovered and
seized gold under Section 119 of thc Custorns Act;

11
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33. Accordingly, I pass the following Order:
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111. I impose a penalty of fls.15,OO,OOO/- (Rupees Fifteen Lakh OnM on
Ms.Farhanabibi Abdulrahim Malek under the provisions of Section 112(a)(i)

of the Customs Act 1962.

34, Accordingly, the Show Cause Notice No. VIII/ LO-77 /SVPIA/O&A/HQl2O2l-
22 dated ''O.O3.2,022 slands disposed of.

Additional Commissioner
Customs, Ahmedabad

F. No: vltt I ro-77 ISVPIA/oeAlHQl2O2I-22
DlNz 20221 27 1 MNO OOO444Ca7

Date:20.12.2022

By spEEp_ posr AD /oTHER LEGALLY PERMISSIBLE MODE

To,
Ms. Farh:,nabibi Ab{ulrahim Malek,
Ramji Mandir Road, Noor Nagar,
Bardoli, Surat Rural.
Gujarat - 394 601

Copy to:-
(i) The Commissioner of Customs, Ahmedabad. (Attn: RRA Section)
(ii) The Deputy Commissioner of Customs (AIU), SVPIA, Ahmedabad.
(iii)The Deputy Commissioner of Customs, SVPIA, Ahmedabad.
(iv)The Deputy Commissioner of Customs (Task Force), Ahmedabad.
(v) Thc System In-Charge, Customs, HQ., Ahmedabad for uploading on the

oflr,:ral web-site.
(vi)Gti.r''d File
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